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NONDISCLOSURE/CONFIDENTIALITY AGREEMENT FOR LICENSING PROGRAM

This Nondisclosure/Confidentiality Agreement (this “Agreement”) is effective this _______ day of __________________ 20__, and is by and between ___________________________________, a _________________________ corporation, (hereinafter referred to as “Potential Licensee”) and TOYOTA MOTOR NORTH AMERICA a California corporation (hereinafter referred to as “TMNA”).
R E C I T A L S

A.
Potential Licensee and TMNA are reviewing the possibility of entering into an agreement for the licensing of certain TMNA information (the “Business Purpose”) and Potential Licensee has requested some confidential and proprietary information from TMNA to evaluate the Business Purpose.  
B.
In order to allow Potential Licensee to evaluate the Business Purpose, TMNA is willing to provide to Potential Licensee, and Potential Licensee has agreed to receive, Confidential Information (as defined herein) on the terms and conditions set forth below.  


NOW, THEREFORE, the parties hereto, in consideration of the mutual agreements hereinafter stated by the parties hereto, agree as follows:  

1.0
Confidential Information.  TMNA and its affiliates, parent(s), and subsidiary companies, including entities in which TMNA or its affiliates have 50% or more ownership of the entity (collectively with TMNA, the “Toyota Entities”) have developed, own, license, or have other proprietary interests in certain Confidential Information (as defined herein), including without limitation, (a) service information materials and publications, and (b) information regarding or pertinent to the Business Purpose.  TMNA may provide certain Confidential Information to Potential Licensee and/or its parent, affiliated and/or subsidiary corporations, and their respective officers, directors, employees, agents, representatives and contractors (and Potential Licensee and such other entities and individuals are herein collectively referred to as the “Potential Licensee Representatives”) solely based upon the understanding that the Potential Licensee Representatives shall strictly comply with the terms and conditions hereof, and Potential Licensee (for itself and each of the other Potential Licensee Representatives) hereby represents and warrants that each of the Potential Licensee Representatives shall comply with the terms hereof.  Potential Licensee (and the other Potential Licensee Representatives) shall use the Confidential Information solely to evaluate the Business Purpose and, if the negotiations end in an agreement, to pursue the Business Purpose as more fully set forth in an agreement between TMNA and Potential Licensee (or one of the other Potential Licensee Representatives).

2.0
Definition of Confidential Information.  For purposes of this Agreement, the term “Confidential Information” shall be deemed to include any and all information, in any form: (a) disclosed by or on behalf of TMNA or any of the other Toyota Entities (including by any of their subcontractors) to any of the Potential Licensee Representatives, including without limitation any information obtained as a result of tours, discussions, conferences, distributions and/or negotiations between TMNA or any of the other Toyota Entities and any of the Potential Licensee Representatives, and all financial and credit information, documents, drawings, schedules, reports, plans and technologies, trade secrets, know-how, ideas, concepts, designs, drawings, sketches, flow charts, approaches, diagrams, data, research, methodology, samples, specifications, processes, software, technologies, concepts, ideas, product information, procedures, computer programs and/or hardware configurations, progress reports, methods research, procurement procedures, communication strategies, activities and procedures reports, pricing and cost information, forecasts of volume of sales, distribution and/or any other personal or intellectual property or information relating to any of the Toyota Entities; and (b) that is (i) marked or declared “confidential” or with a similar designation, or (ii) of such a nature that the Potential Licensee Representatives should have reasonably understood, at the time of receipt, that the information is confidential.  “Confidential Information” shall also include all memoranda, notes, reports, documents, and other media containing Confidential Information, as well as any copies, summaries, analyses and extracts of Confidential Information prepared by or for the benefit of the Potential Licensee (or one of the other Potential Licensee Representatives).  The fact that discussions or negotiations between the parties to this Agreement have occurred or are occurring is also considered “Confidential Information” for purposes of this Agreement.  For the avoidance of doubt, information shall not be excluded from the definition of Confidential Information simply because it is not labeled or designated as such.  Information disclosed to any of the Potential Licensee Representatives prior to the effective date of this Agreement, as well as information disclosed on and/or after the effective date hereof, are included within the definition of “Confidential Information” hereunder.  Notwithstanding the foregoing, the following shall not be considered “Confidential Information” as defined herein:

2.1
any information that is or becomes known to the public through no fault of any of the Potential Licensee Representatives; 

2.2
any information that is rightfully in the possession of the Potential Licensee Representative prior to its receipt, or becomes known to the Potential Licensee Representative in good faith from a third party who has a lawful right to disclose the information and is not bound by either a confidentiality agreement with  any of the Toyota Entities;

provided, however, information shall not be excluded if inadvertently disclosed through an unauthorized cybersecurity incident sustained by the Toyota Entities or the Potential Licensee Representatives, or if Personal Data.
3.0
Nondisclosure and Non-Use.  Potential Licensee agrees and acknowledges (on behalf of itself and each of the other Potential Licensee Representatives) that the Potential Licensee Representatives shall not have any proprietary interest in the Confidential Information and will not disclose, communicate nor publish (and instead shall protect from disclosure, and shall hold same in trust) the nature or content of such information to any person or entity (except to those employees of Potential Licensee and any of the other Potential Licensee Representatives approved in advance by TMNA who have a need to know the Confidential Information, which individuals must be advised of the information's confidential nature and of the terms of this Agreement, and must agree in writing to abide by terms and conditions of confidentiality and nondisclosure at least as strict as those contained in this Agreement), nor use any of the Confidential Information it receives, acquires or obtains from any of the Toyota Entities, except to evaluate the Business Purpose, and if said negotiations result in an agreement, to provide the agreed upon services and/or goods in compliance with the agreement between TMNA and the relevant Potential Licensee Representative, or as otherwise authorized in advance and in writing by TMNA.  Potential Licensee shall immediately advise each of the other Potential Licensee Representatives, and shall be responsible for each Potential Licensee Representative advising each of its employees and others to whom the Confidential Information is disclosed, of their strict obligations under this Agreement and shall take all necessary steps to insure that the Confidential Information is securely maintained.  
4.0
No Personal Data.  Each party hereby acknowledges and agrees that it is not the intent of the parties to have TMNA release any of the following types of information pursuant to this Agreement: (a) “non-public personal information” about TMNA’s customers as such term is defined in Title V of the Federal Gramm-Leach-Bliley Act, any federal or state privacy and/or information security statutes or regulations, as applicable (including but not limited to 16 CFR Part 314, and 12 CFR Parts 332, 364 and 1016), and any successor statutes and regulations to the foregoing (the “GLB Privacy Act and Regulations”), and data subject to protection under The General Data Protection Registration (EU) 2016/679 (“GDPR”) (all information and data in this subsection 4.0(a) is collectively referred to as “NPPI”); (b) “Personal Information” relating to residents of California as defined by section 1798.140 of the California Consumer Privacy Act of 2018 (the “CCPA”) and (“CCPA Personal Information”); (c) “personally identifiable health information” about Toyota’s customers (“PHI”) as such term is defined at 45 C.F.R. § 160.103; or (d) other categories of personally identifiable information, including but not limited to non-public and personally identifiable employee data and other information that uniquely identifies individual persons or households (“PII”) (together with NPPI, CCPA Personal Information and PHI, collectively “Personal Data”). Accordingly, if the Potential Licensee Representative discovers that Confidential Information received by the Potential Licensee Representative includes any Personal Data, the Potential Licensee Representative shall: (i) immediately notify TMNA and return to TMNA such Personal Data, or destroy same in the manner approved by TMNA; and (ii) upon TMNA’s request, certify in writing to TMNA that the Potential Licensee Representative has returned or destroyed all Personal Data, and no longer has any such Personal Data in its possession, custody, or control.  The Potential Licensee Representative may take no other action with Personal Data except as set forth herein; provided, however, that the restrictions relating to Personal Data in this Agreement shall not apply to the extent otherwise agreed to by the Parties in an Operative Agreement (as defined below).   
5.0
Discovery Requests.  In the event Potential Licensee (or any of the other Potential Licensee Representatives) becomes legally compelled to disclose any of the Confidential Information, Potential Licensee shall provide TMNA with written notice thereof as soon as possible, and (unless otherwise restricted by applicable law) in any event no later than 24 hours after the Potential Licensee (or one of the other Potential Licensee Representatives) learns of its obligations to disclose the Confidential Information. The applicable Potential Licensee Representative shall not divulge any information until TMNA has had the opportunity to seek a protective order or other appropriate remedy to curtail such disclosure.  If such actions by TMNA are unsuccessful, or TMNA otherwise waives its right to seek such remedies, the applicable Potential Licensee Representative shall disclose only that portion of the Confidential Information which it is legally required to disclose.

6.0
Remedies.  Potential Licensee acknowledges and agrees that TMNA's remedy at law for a breach or threatened breach of any of the provisions herein would be inadequate and, in recognition of this fact, in the event of a breach or threatened breach by Potential Licensee or any of the other Potential Licensee Representatives of any of the provisions contained herein, Potential Licensee (for itself and for each of the other Potential Licensee Representatives) agrees that, in addition to its remedy at law, at TMNA’s option, all rights of Potential Licensee (or any of the other Potential Licensee Representatives) pursuant to this Agreement may be terminated by TMNA and TMNA, without posting any bond, shall be entitled to obtain equitable relief in the form of specific performance, temporary restraining order, a preliminary or permanent injunction or any other equitable remedy which may then be available, without the necessity of posting bond or showing the inadequacy of money damages.  Nothing herein contained shall be construed as prohibiting TMNA from pursuing any other remedies available to it at law or in equity relating to such breach or threatened breach.  Pursuit of any remedy at law or in equity shall not be deemed as an election of remedies.

7.0
Return of Confidential Information.  As between the parties, all Confidential Information shall remain the property of TMNA, and, unless otherwise agreed to in writing by TMNA, all Confidential Information shall be returned to TMNA or destroyed by the Potential Licensee and any Potential Licensee Representatives (at TMNA’s sole discretion and request) no later than the earliest to occur of the following: (a) immediately upon expiration or termination of this Agreement, unless the Potential Licensee and TMNA enter into a definitive agreement on or before such date regarding the Business Purpose (“Definitive Agreement”) that includes confidentiality terms covering such Confidential Information, in which case such confidentiality provisions shall apply to such Confidential Information thereafter, or (b) immediately upon request by TMNA. Within three (3) business days of TMNA’s request (or other mutually agreed upon date), the Potential Licensee shall certify in writing to TMNA that the Potential Licensee has returned or destroyed all Confidential Information and any copies as required by this Section 7.0, and that the Potential Licensee or any Potential Licensee Representatives no longer have any Confidential Information in their possession, custody, or control, except as otherwise provided herein. Notwithstanding the foregoing, the Potential Licensee shall not be required to return or destroy Confidential Information to the extent it is required to retain particular Confidential Information in order to comply with applicable law; provided, however that: (i) further processing, use, or disclosure of such Confidential Information is limited to the permitted purpose for which such Confidential Information was retained by the Potential Licensee; (ii) such Confidential Information retained by the Potential Licensee shall remain subject to the Potential Licensee’s confidentiality, non-use, and data security obligations under this Agreement or any Operative Agreement (as defined below); and (iii) such Confidential Information shall be retained by the Potential Licensee only for such period as required by applicable law and promptly returned or destroyed in accordance with this Section 7.0 thereafter. 
8.0
Unauthorized Acts.  The Potential Licensee shall immediately notify TMNA of unauthorized possession, use, or disclosure of TMNA’s Confidential Information, including disclosure of TMNA’s Confidential Information to an unintended recipient, of which the Potential Licensee is aware. If the Potential Licensee (including any Potential Licensee Representatives) was responsible for any unlawful or unauthorized access, use, or disclosure of the Confidential Information, the Potential Licensee shall immediately notify TMNA, and unless otherwise agreed to in writing by TMNA, shall promptly destroy or return such Confidential Information in accordance with Section 7.0 or otherwise cure such access, use or disclosure and provide satisfactory assurance to TMNA that: (a) such Confidential Information has been disposed of, returned or cured, as required by this Section 8.0; (b) the Potential Licensee has not retained any copies of such Confidential Information or provided any such Confidential Information or copies thereof to any third party (except as otherwise permitted under Section 7.0); and (c) that such access, use or disclosure shall not recur.
9.0
Term and Survival. This Agreement shall remain in full force and effect for a period of two (2) years following the date hereof, unless terminated earlier as provided below (the “Term”). The confidentiality, security, and non-use obligations of the Potential Licensee with respect to each item of Confidential Information (exclusive of trade secrets and Personal Data) shall survive and continue for eight (8) years following expiration or termination of the Term, unless a different protection period applicable to such Confidential Information is specified in a Definitive Agreement; provided, however, that the confidentiality, security, and non-use obligations of the Potential Licensee hereunder with respect to trade secrets (as defined by any applicable trade secrets law, regulation, or statute, including but not limited to the Defend Trade Secrets Act of 2016 and any and all state counterparts or other statutes governing the treatment of trade secrets) and Personal Data shall continue as long as such information remains legally protectable as trade secrets or Personal Data, respectively. This Agreement shall automatically terminate upon the execution of a Definitive Agreement.
10.0
No Obligation to Consummate Transactions; Non-Exclusivity; No Joint Venture. Nothing in this Agreement shall impose any obligation upon either party to consummate the Business Purpose, or to enter into or continue any discussion or negotiations with respect thereto. This Agreement does not create an exclusive relationship between the Potential Licensee and any of the Toyota Entities. This Agreement does not create any principal/agent, employer/employee, partnership, tenancy-in-common, joint tenancy, profit sharing arrangement or joint venture between the Potential Licensee and any of the Toyota Entities. Neither party has any authority to execute contracts or make commitments on behalf of the other party.
11.0
Miscellaneous Provisions.

11.1
Entire Agreement.  This Agreement and any other operative legally-binding agreement that applies to the disclosure of Confidential Information between any of the Toyota Entities and the Potential Licensee associated with the Business Purpose (an “Operative Agreement”) contain the entire agreement of the parties and supersede all prior agreements, negotiations, and understandings between the parties with regard to the use, disclosure, and safeguarding of Confidential Information in connection with the analysis, negotiation, and/or performance of such Business Purpose. An Operative Agreement includes but is not limited to any binding, definitive written agreement with respect to any proposed transaction, event, or series of transactions or events that establishes confidentiality, data handling, or data security requirements applicable to Confidential Information associated with the Business Purpose, such as a License Agreement for the Reproduction of Toyota Motor Sales, U.S.A., Inc. Service Information, whether executed before or after the effective date of this Agreement.  In the event that there is a conflict between the terms and conditions of this Agreement and any Operative Agreement, whichever agreement provides Toyota with greater protections shall control to the extent of the conflict.  This Agreement can only be modified by a separate writing signed by both parties. 
11.2
No Assignment; No Waiver.  This Agreement, and any right or obligations hereunder, is not assignable by Potential Licensee without the prior written consent of TMNA.  This Agreement is for the benefit of and is binding upon the parties hereto and their successors and permitted assigns.  No failure by either party to insist upon the strict performance of any covenant, duty, agreement, or condition of this Agreement, or to exercise any right or remedy upon the breach thereof, shall constitute a waiver of any breach of this Agreement.  
11.3
Notices.  Any notices, requests, demands and other communications to be given hereunder shall be in writing, shall be deemed effective upon receipt or refusal thereof, and shall be personally delivered or sent by certified or registered mail, return receipt requested, postage prepaid or by overnight delivery service to the other Party at the address set forth below:

To TMNA:


Toyota Motor North America






6565 Headquarters Drive






Plano, Texas 75024

Attention:  Brady Adams

Telephone No.:  469.292.5139
To Potential Licensee:






Attn:  





Telephone No.:  




Fax No.:  




Either party may change its notice address by a notice given to the other in the manner provided for in this Section.  A written response shall not otherwise waive the notice requirements stated in this Section 11.3. 
11.4
Governing Law.  This Agreement shall be governed and construed in accordance with the laws of the State of Texas, without giving effect to the conflicts of law principles thereof to the extent such principles or rules would require or permit the application of the laws of any jurisdiction other than those of the State of Texas.

11.5
No Warranty.  TMNA makes no warranty or representation regarding the Confidential Information, including without limitation, any warranty regarding the accuracy or comprehensiveness of the information. 

11.6
Tax Issues.  Notwithstanding any other provisions contained herein, any party (and each employee, representative or other agent of any party) may disclose to any and all persons, without limitation of any kind, the tax treatment and tax structure of the Agreement and/or the Business Purpose and all materials of any kind (including opinions or other tax analyses) that have been or are provided to such party relating to such tax treatment and tax structure.

11.7
Interpretation.  This Agreement shall be construed without the aid of any canon or rule of law requiring interpretation against the party drafting or causing the drafting of an agreement or the portions of an agreement in question, it being agreed that all parties hereto have participated in the preparation of this Agreement.  This Agreement may be executed in one or more counterparts, each of which shall be deemed an original and all of which together shall constitute one and the same agreement.  Headings have been inserted herein solely for convenience and reference and shall not be construed to affect the meanings, construction, or effect of this Agreement.  If and to the extent that any court of competent jurisdiction holds any provision or any part hereof to be invalid or unenforceable, such holding shall in no way affect the validity of the remainder of this Agreement, or said validity in any other jurisdiction.

11.8
Authority.  Each party represents and warrants to the other that (a) it has the right, power and authority to execute, deliver and perform this Agreement, and has taken all action necessary to authorize it to enter into and perform this Agreement, including without limitation, in the case of Potential Licensee (if a limited liability company), in compliance with any and all requirements of the operating agreement of such limited liability company, (b) the signatory for such party has full right, power and authority to bind such party to all of the terms and conditions of this Agreement, and (c) this Agreement constitutes a valid, legal and binding obligation of such party.

11.9
Electronic Delivery; Counterparts.  Delivery of a manually signed copy of this Agreement (whether manually, by pdf, or other electronic transmission) or use of an electronic signature system to execute such document shall be deemed to have the same legal effect and enforceability as delivery of a manually signed original of such document. If this Agreement is signed and delivered in one or more counterparts, each shall be deemed an original and all taken together shall constitute one single agreement between the parties.

IN WITNESS WHEREOF, the undersigned duly-authorized representatives of the parties hereto have executed this Agreement as of the date first above written.
	___________________________________

Potential Licensee Name

By: ________________________________

Print Name: _________________________

Title: _______________________________
	
	TOYOTA MOTOR NORTH AMERICA
By: ______________________________

Print Name: _________________________

Title: _______________________________
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